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STEVEN SIMON, Index No.: 0‘7 ’U(DW]

EX REL. THE STATE OF NEW YORK AND
|[THE CITY OF NEW YORK

Plaintiff(s),
V.

ICLIFFSIDE NURSING HOME, INC.;
CLIFFSIDE REHABILITATION & RESIDENTIAL

HEALTH CARE CENTER;
OREST VIEW CENTER FOR REHABILITATION & JURY TRIAL
URSING; REQUESTED

WOODCREST REHABILITATION & RESIDENTIAL
HEALTHCARE CENTER;

AND

JACK M. DEUTSCH, ADMINSTRATOR;

OISHE DEUTSCH, ASSISTANT ADMINISTRATOR;
PHILLIP MOSKOVIC, OWNER; and

MIKLAS TAUBE; OWNER.

Defendant(s).

FILED UNDER SEAL PURSUANT TO N.Y.S. Fin. Law §190(2)(b)

COMPLAINT FOR VIOLATIONS OF
THE NEW YORK STATE FALSE CLAIMS ACT

1. This is a civil fraud action brought by a private person known as a qui tam relator,
or whistleblower, on behalf of the State of New York State, pursuant to the provisions of the New
York State False Claims Act, N.Y.S. Fin. Law §190(2)(a). The violations involve false and
fraudulent claims Defendants have made or caused to be made since on or before September 2005.

It is estimated that this fraud has cost the New York State Medicaid Program millions of dollars

each year, and is ongoing.
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2, The New York State False Claims Act provides that any person who knowingly
Lubmits or causes to be submitted, a false or fraudulent claim, to the government for payment or
hpproval, is liable for civil penalties for each such claim submitted or paid, plus up to three times
the amount of the damages sustained by the government as well as other relief the court may deem
appropriate.

3. Liability attaches under the New York State False Claims Act when a defendant

ubmits or causes another to submit a claim for payment from government funds that the defendant
Lows is unwarranted and when false records or statements are knowingly made or used to get a

false or fraudulent claim for government funds paid or approved.

4, Liability also attaches when a defendant knowingly makes, uses, or causes to be
made, a false record or statement to conceal, avoid or decrease an obligation to pay or transmit
money to the government.

5. The New York State False Claims Act permits any person having informatfbﬁ
regarding a false or fraudulent claim for payment from government funds to bring an action for
himself as the Relator and for the government and allow him to share in any recovery. The New
York State False Claims Act requires the complaint to be filed under seal (without service on the
Defendants) to enable the government to conduct its own investigation without the Defendants'’
knowledge and to allow the government an opportunity to intervene in the action. |
6. Based on these provisions, Relator, Steven Simon, seeks to recover damages and civil
penalties arising from the Defendants' presentation of false and fraudulent records, claims, and
statements and certifications made to the State of New York, and thereby New York City, in
connection with Defendants' practices and programs funded through the Medicaid pro gram Relator

seeks to recover all available damages, civil penalties, and all other relief for available for

expenditures impacted by Defendants' fraud.
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INTRODUCTION

7. Plaintiff brings this civil fraud action on behalf of the State of New York against
Defendants Cliffside Nursing Home, Inc., Cliffside Rehabilitation & Residential Health Care
Center, Forest View Center for Rehabilitation & Nursing, Woodcrest Rehabilitation & Residential
Healthcare Center, and individual Defendants Jack M. Deutsch, Moishe Deutsch, Phillip Mosko'v‘i‘c,
and Miklas Taube. .

8. New York State law imposes liability on “[e]very person who is a controlling persén
bf any residential healthcare facility” for any damages to the state. N.Y.S. Pub. Health Law §2808-a.

Such controlling persons are held jointly and severally liable with the residential healthcare facility.

Id.

9, This action, is commenced pursuant to the New York State False Claims Act, N.Y.S.
Fin. Law §190(2)(a) alleges that Defendants scheme is multi-fold and involves: (1) bilking Medica%d
by illegally holding beds for deceased patients and patients that have been otherwise been removed
from facilities; (2) over-billing Medicaid by charging for higher-priced ventilator or dialysis roomsl
which are occupied by patients who do not require such medical intervention; (3) over-billing
TMedicaid by permitting staff, friends, family and colleagues to take home and/or purchase food paid
for by Medicaid and collecting cash payments for it; and (4) endangering the lives, health and

welfare of the res:dents of the three Defendant institutions.

10, In addltlon, Relator also alleges that the Defendants took illegal and adverse
employment actions against him in connection with his threat to report certain of the Defendants’
illegal conduct to the New York State Department of Health, The New York State F alse Claims Act,

at §191 prohibits such retaliation by an employer and permits the Relator to recover for any damages

suffered as a result of such illegal conduct.
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PARTIES

11.  Relator, Steven Simon is an individual residing at 141-16 25" Street, Flushing, N.Y.

11354. Mr. Simon pggan workigg at Defendant Cliffside Nursing Home (“Cliffside”) on or about

July 8, 1987. He continued to be employed at Cliffside as Food Service Supervisor continuousiy

intil his termination. On May 8, 2008, Mr. Simon’s employment was unceremoniously and abruptly

lerminated by Defendant Jack M. Deutsch. Prior to working at Defendant, Cliffside, Mr. Simon was

employed in the food service industry for 32 years at other rehabilitative and medical facilities.

Accordingly, Mr. Simon, through his experience, background and training, has become familiar with

the proper protocol and certain laws in governing skilled nursing facilities in the State of New York.

12.  Defendant, Cliffside Nursing Home, Inc., a.k.a. Cliffside Rehabilitation & Residential

Health Care Center, is a Medicare and Medicaid certified residential skilled nursing care facility

Jocated at 119-19 Graham Court, Flushing, N.Y. 11354,

“13." " Defendant Cliffside is an active corporation registered to do business in the State Sf
New York. Cliffside’s Administrator, Chairman and Chief Executive Officer is Defendant Jac:lé
Deutsch. Cliffside has a registered agent for service of process care of Meissner, Kleinberg &
Finkel, 275 Madison Avenue, New York, N.Y. 10016.

14.  Cliffside has 220 beds which occupy a six floor building. The building is organized

isuch that the top or sixth floor of the building is the “ventilator unit.” Floors two through five

contain non-ventilator rehabilitative patient beds. The main floor of the building houses the “dialysis

unit,” the rehabilitation center and the billing office. The kitchen is located in the building’s sub-
hoor.

» ,,,1 5 B D_ef?nc?ant, Forest‘View Center for Rehabilitation & Nursing (“Forest View”), is a

160 bed Medicaid and Mcdicare. certified skilled nursing facility for both short and long-terr?y
patients. Forest View is located at 71-20 110th Street Forest Hills, N.Y. 11375.

-
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16.  Defendant Forest View is an active corporation registered to do business in the State
bf New York. Forest View’s Chairman and Chief Executive Officer is Defendant Jack Deutsch. Its
principal office is located at Cliffside Nursing Home, Inc., 119-19 Graham Court, Flushing, N.Y.
11354. It has a registered agent for service of process care of Meissner, Kleinberg & Finkel, 275
Madison Avenue, New York, N.Y. 10016. |
17, Defendant, Woodcrest Rehabilitation & Residential Healthcare Center, LLC
(“Woodcres_t”) is a Medicaid and Medicare Certified residential skilled nursing facility with 200
beds. Woodcrest is lwocatedjat 1i9-09 26th Avenue College Point, N.Y. 11354, |
18. At all times relevant hereto, Defendants Cliffside, Forest View and Woodcrest
(collectively the “Defendant institutions”) were and continue to be skilled nursing facilities
participating in New York State’s Medicaid Program.

19. Defendant, Jack M. Deutsch, is the Chairman or Chief Executive Officer of
Defendant entities Cliffside and Forest View. -
20.  Upon information and belief, Defendant Jack M. Deutsch is also affiliated witﬁ:
Defendant Woodcrest facility. Substantial connections exist between Defendant Woodcrest and the
other facilities operated by the individual Defendants. The reported owner and operator of Defendant
'Woodcrest is Mr, Herman Deutsch, the long deceased father of Defendant Jack Deutsch. Woodcre§t
La.lso shares a website with Defendants Cliffside and Forest View at www.cfwgroup.com The
opening webpage relays that: “CFW is a group of three Health Care Facilities that was founded ove:rc
30 years ago to provide a variety of medical and rehabilitative services ...”. Defendants Woodcrést
land Cliffside also share the same Financial Officer - Mr. Victor Feld.

21.  Defendant, Moishe Deutsch, is the Assistant Administrator of Defendént Cliffsidé.

On information and belief, he is also affiliated with and works at Defendants Forest View and:

Woodcrest. He is the sbn of Defendant Jack Deutsch.
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22.  Defendant fhilip Moskovic, is the registered co-owner of Defendant Cliffsi:de
Nursing Home. On information and belief, Mr. Moskovic has some ownership in the otﬁer
Defendant institutions along with Defendant Jack Deutsch.

23.  Defendant Miklas Taube, is the registered co-owner of Defendant Cliffside Nu_rsing
Home. On information and belief, Mr. Taube has some ownership in the other Defendant

institutions along with Defendant Jack Deutsch.

JURISDICTION

24.  Jurisdiction over this matter is proper pursuant to the New York State False Claims

Act,N.Y.S. Fin. Law §189 et seq..

ALLEGATIONS
Defendant’s lllegal Bed Hold Scheme

25.  Defendants are engaged in a systematic and deliberate fraudulent scheme which
permits the Defendant institutions to consistently maintain a false and inflated 95% or greatér
occupancy rate so that they may qualify to receive Medicaid dollars for reserved beds.

26.  Relator is personally aware of and has direct evidence of Defendants’ scheme from
September 2005 through the time of his termination in May 2008 at the Cliffside Facility. Relator
also alleges tl}g.t, upon information and belief, Defendants’ scheme remains ongoing and has existed
for a longer period of time and thét it pervades all of the Defendant institutions.

27.  Defendants’ scheme includes, but is not limited to the following illegal actions: (1)
Defendants receive Medicaid dollars for reserved beds based on a fraudulent and inﬂatéd occupancy
rate; (2) Defendants have in the past and continue to reserve beds for its resident Medicaid recipients
(hereinafter “recipients”) who were not residents of the facility for the preceding 30 days; (3)
Defendants have in the past and continue to reserve beds for recipients who will not return to iﬁe

-6-
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facility within 15 days, or other permitted time periods, due to serious medical injury or death; (4)
Defendants have in the past and continue to receive Medicaid dollars for a recipient’s reserved bed
all the while also occupying that reserved bed with another resident. The New York State
Department of Health (NYS.DOH) is responsible for the administration of the Medicaid program.
28.  In order to participate in the Medicaid program, a provider, such as the Defendant
institutions, must comply with applicable laws, regulations, rules and policies of the Mediceid
program as set forth by the Departments of Health and Mental Hygiene {Titles 10, 14 and 18 of the
Official Compilation of Codes, Rules and Regulations of the State of New York (10 NYCRR, 14
NYCRR, 18 NYCRR)] and the Medicaid Provider Manuals. |
29.  Inorder for a skilled nursmg home to hold a recipient’s bed legally and bill that cost
to the Medicaid Program, that institution must meet a certain vacancy rate requirement. The vacancy
rate requirement under 18 NYCRR Section 505.9(d) provides that: “The department will pay an
institution for a recipient’s reserved bed days when the part of the institution to which the reclprent
will returnwhae‘a vacancy rate of no more than 5 percent on the first day the recipient is hosprtalrzed
or on leave of absence.”
30.  Specifically, the part of the institution to which the recipient will return must have
a vacancy rate of no more than 5 percent on the day the recipient is hospitalized/on leave of absence
before reservation fees may be claimed. See 96 ADM-1, p.8; 18 NYCRR 505.9 (d.5.i.b.).
31.  Further, a recipient must be a resident of a facility for 30 days preceding the
hospitalization before reimbursement is available for bed reservations. See 96 ADM-1, p.7; 18
NYCRR 505.9 (d.4.iv.) The same requirements apply to therapeutic leave. See 96 ADM-1, p. 11 |
32.  Arecipient must also be absent overnight for the day to be considered a reserved bed
day. See-96 ADM-1, p.9; 18 NYCRR 505.9 (d.)
33. Im accordance wrth 18 NYCRR Section 505.9(d)(6)(i), “When an institution reserves

a recipient’s bed, it must notify the hospital by telephone and in writing, according to department
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instructions, that: (a) the recipient’s bed has been reserved... (c) the hospital discharge planning
coordinator must notify the institution of the recipient’s planned discharge date by the morning of
the 4th day of hospital care”, and (iv)(a) “An NF, ICF/MR, RTF and specialty hospital mﬁst
terminate a recipient’s bed reservation when: (1) the planned discharge date determined by the
hospital by the morning of the 4th day of hospital care is more than 15 days from the day the
recipient was admitted.”

-~ 34. """ “Thatis, anursing facility bed reservation should only be initiated if it is expected that
the recipient will return to the facility within 15 days. 96 ADM-1, p.5; 18 NYCRR 505.9 (d.6.i.)

35.  In addition, 18 NYCRR Section 505.9(d)(6)(ii) provides that arecipient’s bed should

not be reserved when it is clear at the time the recipient is hospitalized that he/she will not be
returning to the institution within 15 days or fewer.
36.  If the recipient is unable to return to the facility by the 15th day, but is expected‘. to
return within 20 days if possible, then an additional 5 days may be requested. 96 ADM-1, p.5; 18

it

NYCRR 505.9 (d.6.iii.a.)

37.  Days over the initial 15 days require prior approval of continued medical necessity

of care from the Ofﬁce of Health Systems Management. A 15 day extensmn for a total reservatxon

e EIE L U

penod of 30 days is perrmtted for re01plents hospitalized for acute psychiatric care. 96 ADM-1, p 5
18 NYCRR 505.9 (d.6.iii.b.)

38.  The reservation must be terminated when the recipient's planned discharge date, as
determined on the morning of the 4th day of hospital care, is more than 15 days from the date the
recipient was admitted or the planned discharge date is, as determined between the morning of the
4th day and 16th day of hospital care, will not permit the recipient to return to the instiﬁ:tion w1tlun
20 days of the hospital admission date. 18 NYCRR 505.9 (d.6.iv.1-2)

39,  Thereservation must be terminated in the case of acute psychiatric care, if the planned

discharge date, as determined between the morning of the 4th day and 16th day of hospital care, will
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not permit the recipient to re:tu"m’to the institution within 30 days of the hospital admission date. 18
INYCRR 505.9 (d.6.iv.b.)

40. The institution must reserve the bed when the plan of care provides for a leave of
absence. Prior authorization is not required for the first 18 of any recipient's reserved bed days during
any 12 month period, but is required for any more than that. 18 NYCRR 505.9 (d.7.ii.).

41. A facility may not utilize a reserved bed if Medicaid is reimbursing the facility for
the bed reservation. 96 ADM-1, p. 6.

42.  According to the New York State Department of Health, over the years 2004 through
2006, Defendant Cliffside consistently had a higher occupancy rate than 95% and consiétently had
a higher occupancy rate than the statewide average. For the year 2004, Cliffside had an occupancy
rate of 96.6%, while the statewide average was 94.2%. For the year 2005, Forest View’s occupanc&
rate increased to 97.4% , while the statewide average went down to 93.9% . In 2006, Forest View’s
occupancy rate again increased to 97.4%, while the statewide average was 94.3% . |
43.  According to the New York State Department of Health, over the years 2004 through
2006, Defendant Forest View consistently had a higher occupancy rate than 95% and consistently
had a higher occupancy rate than the statewide average. For the year 2004, Forest View had an
occupancy rate of 95.9%, while the statewide average was 94.2%. For the year 2005, Forest View’sj
occupancy rate increased to 96.3%, while the statewide average went down to 93.9% . In 2006,
Forest VICW $ occupancy rate agam increased to 96.4%, while the statewide average was 94. 3%
44, Accor;ilng to the New York State Department of Health, over the years 2004 through
2006, Defendant Woodcrest consistently had a higher occupancy rate than 95% and consistently had
a higher occupancy rate than the statewide average. For the year 2004, Woodcrest had an occupanhy
rate of 96.1%, while the statewide average was 94.2%. For the year 2005, Woodcrest’s occupancy
rate increased to 96.4%, while the statewide average went down t0 93.9% . In 2006, Woodcrest’s
occupancy rate was 95.8%, while the statewide average was 94.3% . h

9-

00136851 WPD




LEVY PHILLIPS &

KONIGSBERG, L.L.P.

200 THIRD AVENUE

NEW YORX, N.Y 10022

Defendants’ lllegal Billing For Ventilator And Dialysis Rooms

“"45°  New York State law imposes both criminal and civil penalties on any individual cr
entity who intentionally or knowingly defrauds the Medicaid Program.
46. N.Y.S. Soc. Serv. Law § 366-b(2) imposes criminal liability for: “[a]ny person whc,
with intent to defraud, presents for allowance or payment any false or fraudulent claim for furnishing
services or merchandise, or knowingly submits false information for the purpose of obtaining greater
compensation than that to which he is legally entitled for furnishing services or merchandise, or
knowingly submits false information for the purpose of obtaining authorization for furnishing
services or merchandise under this title, shall be guilty of a class A misdemeanor, unless such act
constitutes a violation of a provision of the penal law of the state of New York, in which case he
shall be pumshed in accordance w1th the penalties fixed by such law.”

47. N.Y.S. Soc. Serv Law 145-b imposes civil liability and provides that: "[i]t shall be
unlawful for any person, firm or corporation knowingly by means of a false statement or
representation, or by deliberate concealment of any material fact, or other fraudulent scheme or
device, on behalf of himself or others, to attempt to obtain or to obtajn payment from public funds
for ... supplies furnished ... pursuant to" the Medicaid Program.

48.  In addition to the above stated illegal bed hold scheme, Defendants also engage in.’a
scheme whereby Medicaid is billed at a false and inflated rate because Defendants falsely claim that
Medicaid recipients are recciving ventilator treatment when these recipients do not medically requilie
such treatment.

" 49,  Specifically, Defendant intentionally “transfers” existing residents or Aoccupics the
beds in the dialysis and ventilator units with new residents who do not medically necessitate sucﬁ

services. Medicaid pays nursing homes significantly more for nursing home patients who receive

ventilator care.

-10-

00136851 WPD




LEVY PHILLIPS &
KONIGSBERG, L.L.P.
200 THIRD AVENUE

NEW YORK. N.Y 10022

50. Defendants scheme also pervades its “dialysis unit.” Defendants falsely claim to
Medicaid that their patients are receiving dialysis treatment when these patients do not medically
require dialysis treatment. Medicaid also pays nursing homes significantly more for patients

receiving dialysis treatment.

Defendant’s lllegal Billing For Resident Food Supplies

521 .k Further to the above stated schemes, and subject to the same laws identified supra,
Defendants also fraudﬁlently bill Medicaid for food supplies used at its institutions. Defendants
routinely and deliberately pay for food orders with Medicaid dollars and then “re-sell” this food
second-hand to its employees, staff, relatives and friends.

52.  Moreover, Defendants also permit its staff, largely family and friends of the
individual Defendants, to eat and/or take home multiple meals prepared at the institutions whiéh
have been paid for with Medicaid dollars. Defendants call these meals “guest trays” and they alje;
handed out in multiples to staff and guests of the facilities alike.

53. It is not uncommon for certain of Defendants staff members and leadership to
perform their routine “food shopping” by and through the orders the Defendant institutions place
with their vendors, and wﬁich is i)aid for by Medicaid. Defendant Will then “re-sell” these foo:l
items to its staff at a profit. -
54,  Upon information and belief, Defendant also routinely and deliberately receivés
payments and/or food in the form of kickbacks from its vendors and suppliers in order to entice the
Defendant institutions to place orders and/or enter into contracts with said vendors.

55. By engaging in the acts and practices described herein, defendants ha\;e knowinéi§
made false statements and representations or engaged in a fraudulent scheme on behalf of themselves
and others, resulting in the overpayment of public funds for defendants’ services covered by the New
York Medicaid Program in violation of Soc. Serv. L. § 145-b, as well as violated the criminal laws

-11-
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